
HOW, WHO, AND WHAT?
REQUIRED EQUITABLE SERVICES

BONNIE GRAHAM, ESQ.

BGRAHAM@BRUMAN.COM

BRUSTEIN & MANASEVIT, PLLC 

Brustein & Manasevit, PLLC © 2019. All rights reserved.

mailto:bgraham@bruman.com


EQUITABLE SERVICES REQUIREMENTS

• Title I, Part A Sec. 1117

• Title VIII Sec. 8501

• Title I, C Migrant Children

• Title II, A Instruction

• Title III, A English Learners

• Title IV, A Student Support and Academic Enrichment

• Title VI, B 21st CCLC
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WHERE ARE THE REQUIREMENTS?

Statutes and Regulations

• NCLB – Section 1120(A)

• Regulations 34 CFR 200.62 

– 200.67

• ESSA Section 1117 and 8501

• EDGAR Sections 76.650 –

76.677
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WHERE ARE THE REQUIREMENTS?

Applicable Non-Regulatory Guidance 

▪ Fiscal Changes and Equitable Services Requirements under ESEA, as amended by ESSA, November 

21, 2016

https://www2.ed.gov/policy/elsec/leg/essa/essaguidance160477.pdf

▪ Title I Services to Eligible Private School Children, October 17, 2003

http://www2.ed.gov/programs/titleiparta/psguidance.doc. 

▪ Ensuring Equitable Services to Private School Children: A Title I Resource Tool Kit, September 2006

https://www2.ed.gov/programs/titleiparta/ps/titleitoolkit.pdf

▪ Title IX, Part E Equitable Services for Eligible Private School Students, Teachers, and Other 

Educational Personnel Non-Regulatory Guidance, March 2009

https://www2.ed.gov/policy/elsec/guid/equitableserguidance.doc
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WHAT GUIDANCE DO WE FOLLOW? 

Please note that, except as 

otherwise provided in this 

[ESSA] guidance, the existing 

non-regulatory guidance 

[Title I and Title IX] remain 

applicable!
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• Consultation

• Deriving the Proportionate Share          

Calculation

• Allocation of Funds

• Eligibility 

• Types and Delivery of Equitable 

Services
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TOP EQUITABLE SERVICES FINDINGS UNDER NCLB 

• Failing to conduct timely and meaningful consultation;

•Miscalculating an equitable share of set-asides;

•Not maintaining eligibility criteria for identifying private school students eligible 

for services;

• Allowing paraprofessionals to provide instruction without the direct supervision 

of a highly qualified teacher;
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TOP EQUITABLE SERVICES FINDINGS UNDER NCLB 
(CONT.)

• Failing to ensure that services do not provide a benefit to the private school 

(versus benefit to the student);

• Failing to maintain supervision and control over contracts with third-party 

providers;

• Failing to evaluate the program (not just the students' progress); and 

• Failing to maintain public control of the program.
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Consultation 

Requirements
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CONSULTATION
SEC. 1117(A)(1)(A) AND (B); 8501(C)

• (NEW): The goal of all parties should be to reach an agreement on how to 

provide equitable and effective programs for eligible private school children. 

• LEA must provide “timely and meaningful” consultation with appropriate private 

school officials.
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CONSULTATION (CONT.)
SEC. 1117(B)(3) AND 8501(C)

• Timely

▪ Before the LEA makes any decisions

▪ During the design and development of the program

▪ Meetings shall continue throughout implementation and assessment of 

services 

Annual Requirement

▪ A simple letter explaining the intent of the Title I program is not enough

▪ ED suggests invitation to meeting to explain
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CONSULTATION (CONT.)
SEC. 1117(B)(3) AND 8501(C)

• Meaningful 

• Genuine opportunity for parties to express their views

• EDGAR 76.652

• Views seriously considered

• The LEA may initiate consultation with a proposal for services

• Final Decisions made by the LEA after consultation
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CONSULTATION TOPICS 
SEC. 1117(B)(1) AND 8501(C)  

• Consultation must include:

1. How the LEA will identify the needs of eligible private school children;

2. What services the LEA will offer to eligible students;

3. How, where, and by whom the services will be provided;

4. How the LEA will academically assess the services and how the LEA will use 

the results to improve the Title I services;

5. The size and scope of the equitable services that the LEA will provide; 

Brustein & Manasevit, PLLC © 2019. All rights reserved. 13



CONSULTATION TOPICS 

6. The method/sources of poverty data used; (Title I only)

7. Delivery of services

• Must give consideration to the views of the private school officials regarding 

the provision of services through a contract with third-party providers;

8. How, if the LEA disagrees with private school officials regarding provision 

of equitable services through a contracted third-party provider, the LEA 

will provide notice, an analysis, and reasons to the private school officials; 
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CONSULTATION TOPICS 
SEC. 1117(B)(1) (CONT.)

9. Whether the agency shall provide services to eligible students directly or 

through third-party contractor;

10. (NEW) Whether to provide funding through a “pool of funds” or with 

the proportion of funds allocated under this section; 

11. (NEW) When services will be provided (Title I only); and

12. (NEW) Whether to consolidate and use Title I Part A funds in 

coordination with funds from other eligible programs that are dedicated 

to providing equitable services to private school students. (Title I only)
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DISAGREEMENT
SEC. 1117(B)(2) AND 8501(C)

• (NEW) If an LEA disagrees with the views of 

private school officials with respect to any topic 

subject to consultation, 

• The LEA must provide in writing to such 

private school officials the reasons why the 

local educational agency disagrees.

• Final decision rests with the LEA.
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WRITTEN AFFIRMATION
SEC. 1117(B)(5) AND 8501(C)

• LEAs must obtain written affirmation that timely and meaningful consultation 

occurred.

• (NEW) LEAs must also offer option of signing a written affirmation indicating 

that timely and meaningful consultation did not occur or that the program 

design is not equitable with respect to eligible private school children. 
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THE STATE OMBUDSMAN
SEC. 1117(A)(3)(B) AND 8501(B)(3)

• (NEW) To help ensure equity, the SEA shall 

designate an ombudsman (an official) to monitor 

and enforce these requirements. 

• After consultation – agreement to be forwarded 

to ombudsman.
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WHAT ARE THE ROLES AND RESPONSIBILITIES OF AN 
OMBUDSMAN? 

• Should serve as an SEA’s primary point of contact for addressing questions and 

concerns from private school officials and LEAs regarding the provision of 

equitable services under Titles I and VIII. 

• The ombudsman should ensure that private school officials know how to 

contact the ombudsman.
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EXAMPLES OF ACTIVITIES THE OMBUDSMAN COULD 
UNDERTAKE: 

• Serve as a general resource regarding equitable services requirements for 

both LEAs and private school officials, which may include conducting initial 

outreach to define the contours of the ombudsman’s responsibilities. 

• Develop, in partnership with other relevant SEA staff, monitoring protocols 

applicable to the provision of equitable services and participate in a sample of 

any monitoring activity. 
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EXAMPLES OF ACTIVITIES THE OMBUDSMAN 
COULD UNDERTAKE (CONTINUED): 

• Provide technical assistance regarding equitable services requirements for SEA 

staff administering applicable programs, LEA staff, and private school officials. 

• Establish a process for receiving documentation of agreement from LEAs 

consistent with the consultation requirement that the results of such agreement 

shall be transmitted to the ombudsman. (ESEA section 1117(b)(1)) 

• Participate in the State’s Title I Committee of Practitioners (ESEA section 

1603(b)) and, as applicable, nonpublic schools working group. 
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MONITORING 

The ombudsman is required to monitor and enforce equitable services 

requirements under Titles I and VIII and, thus, should have a significant 

role in the State’s monitoring process.

• The ombudsman should work with SEA staff administering Title I, and other programs 

covered under Title VIII, to develop monitoring protocols applicable to the provision of 

equitable services under each program.  

• To ensure that monitoring protocols are being followed, the ombudsman should take an 

active role in the monitoring process, particularly with respect to the resolution of any 

findings regarding equitable services requirements under Titles I and VIII.  

• The ombudsman also should serve as the primary point of contact for responding to and 

resolving any complaints regarding equitable services that the SEA receives under its 

ESEA complaint procedures. 
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Deriving The 

Allocation:

Title I, Part A and 

Title II, Part A
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THE EQUITABLE SERVICES ALLOCATION

NCLB Formula:

• Based on number of…

1. Private school students 

2. From low-income families

3. Who reside in Title I-participating public school attendance areas

4. Created a PPA for each eligible attendance area that was applied 

to eligible private school students
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TITLE I, PART A ESSA PROPORTIONATE SHARE
SEC. 1117(A)(4)

(NEW) Proportionate Share must be calculated BEFORE any allowable expenditures or transfer by 

the LEA!

(NEW) Proportionate Share Formula:

1. LEA determines the participating public attendance school areas.

2. LEA determines number of children from low-income families residing in each participating 

area who attend public and private schools.

3. LEA determines proportion of children from low-income families residing in each participating 

area who attends private schools. 

4. LEA applies the private school proportion to the LEA’s total Title I allocation to determine the 

equitable services proportionate shared.
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OPTIONS FOR CALCULATING POVERTY DATA ON 
PRIVATE SCHOOL STUDENTS
SEC. 1117(C)(1)

To obtain the count of private school children from low-income families, LEAs 

may use:

1. Data from the same source 

2. Survey, with extrapolation 

3. Proportionality

4. Correlated measure 

5. Comparable data 
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OPTIONS FOR CALCULATING POVERTY DATA ON 
PRIVATE SCHOOL STUDENTS (CONT.)
SEC. 1117(C)(1)

• Same source is the preferred method

• BUT all options are equally available

• May use more than one method

• The choice of poverty measures is subject to timely and meaningful 

consultation with private school officials

• However, the ESEA regulations make clear that after such consultation, the LEA will have 

the final authority in determining the method used. 34 CFR section 200.78(a)(2)(iv).
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WHAT IF WE HAVE NO WAY TO COLLECT DATA?
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TITLE I, A PROPORTIONATE SHARE EXAMPLE
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(NEW) Proportionate Share Formula (assuming LEA received $1M Title I Funds):

Public School 

Attendance Area

Public School Low-

Income Children

Private School Low 

Income Children

Total Low Income 

Children

A 500 120 620

B 300 9 309

C 200 6 206

D 350 15 365

Total 1,350 150 1,500

Proportion of 

Population

90% 10%

Proportionate Share $900,000 $100,000



TITLE I, A EXPENDITURES/PROPORTIONATE SHARE 
(CONT.)
SEC. 1117(A)(4)

• (NEW) That set-aside includes:

- Administrative costs for equitable services (reasonable and necessary out of this set-aside)

- Parental Involvement (Proportionate amount of 1% Total Title I allocation)

- Using previous example (1% of $1M allocation = $1,000)

- Professional Development

- Optional, determined through consultation

- All other activities for eligible private school students

Clarified in November 2016 Fiscal Guidance
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PROPORTIONATE SHARE EXAMPLE

Public School Share 

$900,000

Distributed through Rank and 
Serve

- $9,000 Parental Involvement

- $90,000 Administration

- Homeless/ N&D

- Parental Involvement

- Districtwide Initiatives, etc.
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Equitable Services Proportionate 
Share $100,000

Distributed through Pooling or 
School-by-School (Per Pupil) for 

services

- $1,000 Parental Involvement

- $10,000 Administration

(Discussed in consultation)



TITLE II, A EQUITABLE SERVICES FORMULA

• Per-pupil basis

• The amount available for all public and private school students 

enrolled in participating private elementary and secondary 

schools in areas serviced by the LEA 

• Regardless of the student’s residency
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TITLE II, A EQUITABLE SERVICES FORMULA
A. Number of Students

LEA Enrollment 900

Participating Private Schools Enrollment 100

Total Enrollment 1,000

B. Title II, A Allocation

Total LEA Allocation $1,000,000

Administrative Costs (private and public) $50,000

Total LEA Allocation minus Admin $950,000

C. Per Pupil Rate

Total Allocation divided by Total Enrollment $950

D. Equitable Services

Amount reserved for private school teachers and other educational personnel $95,000
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DISTRIBUTING THE FUNDS
SEC. 1117(A)(4)(J) AND SEC. 8501

Two options:

1) Pooling: pool the funds to use for students with 

greatest educational need anywhere in LEA; or

2) School-by-School:  funds follow child to private school 

for educationally needy children in that school

(This codified the previous guidance on this topic.)
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CARRYOVER
SEC. 1117(A)(4)(B)AND 8501(A)(4)(B)

• Funds allocated to a local educational agency for educational services and 

other benefits to eligible private school children shall be obligated in the fiscal 

year for which the funds are received by the agency.

• (NEW) There may be extenuating circumstances in which an LEA is unable to 

obligate all funds within the timeframe.  

• Under these circumstances, funds may remain available for the provision of 

equitable services under the respective program during the subsequent school 

year. 
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Title I, Part A 

Eligibility

Brustein & Manasevit, PLLC © 2019. All rights reserved. 36



ELIGIBILITY FOR SERVICES
SEC. 1117(A) AND 1115(C)

1. Reside in participating public school attendance area; 

2. Attend a private elementary or secondary school (regardless of 

location);

AND

3. Be identified as an eligible Title I student (same as targeted assistance 

school - Section 115(c) criteria)

Brustein & Manasevit, PLLC © 2019. All rights reserved. 37



ELIGIBILITY FOR SERVICES (CONT.)

• Title I funds may not be used to identify private school children 

who are eligible to participate; private school data should be used 

for this purpose. 

▪However, Title I funds may be used to select participants from 

among those who are eligible and to determine their specific 

educational needs.
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PRESCHOOLER ELIGIBILITY

It depends on the State definition of “elementary schools”

▪ If elementary education includes preschool then YES. 

▪ If elementary education starts with kindergarten then NO.

After consultation with private school officials, an LEA may determine that all or 

part of the "equitable services" set-aside would best be spent on preschool.  

▪ See ED's nonregulatory guidance, "Serving Preschool Children Through Title I" (October 

2012), Q&A B-9:  http://www2.ed.gov/policy/elsec/guid/preschoolguidance2012.pdf
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Type and 

Delivery of 

Equitable 

Services
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TITLE I, A TYPES OF EQUITABLE SERVICES
SEC. 1117(A)(1)(A)

• Services MUST benefit students and NOT the private schools (34 CFR section 

76.658)

• (NEW) Services may include:

▪ Special educational services

▪ Instructional services (including evaluations to determine the progress in meeting such students’ 

academic needs)

▪ Counseling or Mentoring

▪ One-on-one tutoring

▪ Other benefits under Title I (such as dual or concurrent enrollment, technology equipment, etc.)
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TITLE II, A TYPES OF EQUITABLE SERVICES

• LEA may continue to use Title II, A funds to provide professional development 

for teachers, principals, and other school leaders to address the specific needs 

of the students. 

▪ Includes allowable activities under Title II, A: 

▪ As long as the cost is allowable (Section 2103(b)(3));

▪ The cost meets the specific needs of students enrolled in private schools and not the 

school itself (34 CFR 76.658); and

▪ It ensures the LEA is responsible and maintains control of funds (Section 8501(d)).
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WELL-ROUNDED EDUCATION 

▪ English, reading or language arts, writing,

▪ science, technology, engineering, 

mathematics, 

▪ computer science, 

▪ foreign languages, 

▪ civics and government, 

▪ economics, 

▪ arts, music,

▪ history, geography, 

▪ career and technical education, 

▪ health, physical education, and

▪ others as designated by State/LEA
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Such educational services or other benefits, including materials and equipment, shall be secular, 

neutral, and non-ideological.  Sec. 1117(a)(2).



EQUITY IN EQUITABLE SERVICES
34 CFR 200.64

Services are equitable if the LEA —

• Addresses and assesses the specific needs and educational progress of eligible 

children on a basis comparable to public school children;

• Meets the “equal expenditure” requirement or total funds equals total funds 

generated; 

• Provides private school students with an equitable opportunity to participate 

and provides reasonable promise in achieving the state’s standards or 

equivalent standards applicable to private school students.
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EDGAR COMPARABLE BENEFIT
76.654

• The program must be comparable in quality, scope, and opportunity for 

participation. 

• If the needs of the students enrolled in private schools are different than those 

of public school students, then shall provide different benefits. 

This may be clearly the case if more funds are going per pupil to eligible 

private school students!
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TIMING OF SERVICES

• Services for private school children 

must begin at the same time as 

services for public school children, 

according to ED’s Nonpublic 

School Guidance under NCLB. 
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DELIVERY OF EQUITABLE SERVICES
SEC. 1117(A)(5) AND 8501(A)(2)

• Directly, through private company, or another LEA

• May be on-site at private school, with safeguards

• Neutral, secular, and non-ideological (Section 8505)
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TEACHER AND PARAPROFESSIONAL 
QUALIFICATIONS
SEC. 1111(G)(2)(J)

State Assurances

• (NEW) The State must ensure all teachers and paraprofessionals working in a 

Title I program meet applicable State certification and licensure requirements.

• DOES apply to: LEA teachers teaching private school students and LEA 

paraprofessionals.

• Do NOT apply to: Private school teachers or paraprofessionals or third-party 

contractor teachers or paraprofessionals.
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LEA CONTROL OVER SERVICES
SEC. 1117(D) AND 8501(D)

• LEA controls!

• The LEA plans, designs, and implements program.

• The LEA controls all funds, title to materials, equipment, and property 

purchased. 

• The LEA administers such funds, materials, equipment, and property. 
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LEA CONTROL OVER SERVICES (CONT.)

• The LEA may place equipment and supplies in a private school for the period 

of time needed for the program. 

▪ Equipment and supplies must only be used for Title I purposes and must be removed 

without remodeling the private school facility. 

• The LEA is required to remove the equipment and supplies from the private 

school if the LEA no longer needs these items to provide the Title I services, 

or if removal is necessary to avoid unauthorized use of the items for other 

than Title I purposes. 34 CFR 76.661. 
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Evaluation and 

Assessments
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ASSESSMENT OF STUDENTS

• An LEA must provide participating private school students with an 

equitable opportunity to meet the state standards.

• However, these standards may not necessarily be aligned with the 

private school curriculum.

• After consultation, the LEA may use other assessment measures 

that more accurately reflect the progress of those students.
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EVALUATION OF THE PROGRAM
SEC. 1117(B)(1)(D)

• An LEA must determine how services will be academically assessed and how the 

results of that assessment will be used to improve those services. 

• The LEA will normally assess private school children in the subjects in which they 

receive Title I services. 

• Title I funds may be used to assess these students, but only to the extent that the 

assessment is not otherwise conducted for other purposes. 
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TRANSFERABILITY

• Subject to consultation into Title I – Part of proportionate share

• If all transferred – cannot reserve funds in sending program – solely 

for equitable services 
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QUESTIONS?
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Legal Disclaimer

THIS PRESENTATION IS INTENDED SOLELY TO PROVIDE GENERAL INFORMATION 

AND DOES NOT CONSTITUTE LEGAL ADVICE OR A LEGAL SERVICE. THIS 

PRESENTATION DOES NOT CREATE A CLIENT-LAWYER RELATIONSHIP WITH 

BRUSTEIN & MANASEVIT, PLLC AND, THEREFORE, CARRIES NONE OF THE 

PROTECTIONS UNDER THE D.C. RULES OF PROFESSIONAL 

CONDUCT. ATTENDANCE AT THIS PRESENTATION, A LATER REVIEW OF ANY

PRINTED OR ELECTRONIC MATERIALS, OR ANY FOLLOW-UP QUESTIONS OR 

COMMUNICATIONS ARISING OUT OF THIS PRESENTATION WITH ANY ATTORNEY AT 

BRUSTEIN & MANASEVIT, PLLC DOES NOT CREATE AN ATTORNEY-CLIENT 

RELATIONSHIP WITH BRUSTEIN & MANASEVIT, PLLC. YOU SHOULD NOT TAKE ANY 

ACTION BASED UPON ANY INFORMATION IN THIS PRESENTATION WITHOUT FIRST 

CONSULTING LEGAL COUNSEL FAMILIAR WITH YOUR PARTICULAR 

CIRCUMSTANCES.
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